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Environmental Law of the European 
Economic Community: New Powers 
Under the Single European Act 
Christian Zacker* 
INTRODUCTION 
The European Economic Community (EEC or Community) is 
a system of attributed powers under the aegis of the Treaty of 
Rome (EEC Treaty).l The EEC Treaty conveys sovereign powers 
in enumerated policy areas, subjecting the member states to Com-
munity exercise of these powers to the extent necessary for the 
proper functioning of the Community.2 Traditionally, environ-
mental protection had not been within the purview of the Com-
munity's attributed powers. The Single European Act of July 1, 
1987 (SEA) finally granted the EEC express environmental pol-
icy- and law-making powers. 3 
The SEA amended the EEC Treaty by adding, inter alia, Title 
VII, the Environmental Title, and article lOOA. The Environ-
mental Title, consisting of articles 130r-130t, defines the objec-
tives of the Community's environmental policy, empowers the 
* Assessor; Lecturer in German Constitutional law at the Freie Universitat, Berlin; 
Assistant in European Community Law, specializing in environmental law; Candidate for 
Diploma in International Relations, May, 1991, Bologna Center of the Johns Hopkins 
University. 
I Treaty Establishing the European Economic Community, Mar. 25,1957,298 U.N.T.S. 
11 [hereinafter EEC Treaty]. The explanations in Part I of this Article also apply to the 
European Coal and Steel Community (ECSC) and the European Atomic Energy Com-
munity (EURATOM). See generally Treaty Establishing the European Coal and Steel 
Community, Apr. 18, 1951,261 U.N.T.S. 140 [hereinafter ECSC Treaty]; Treaty Estab-
lishing the European Atomic Energy Community, Mar. 25, 1957, 298 U.N.T.S. 167 
[hereinafter EURATOM Treaty]. The term "power" is used in this Article to denote 
competence or authority in the legislative or policy-making sense. 
2 The current member states are Belgium, Denmark, the Federal Republic of Germany, 
France, Greece, Ireland, Italy, Luxembourg, the Netherlands, Portugal, Spain, and the 
United Kingdom. 
3 Single European Act, Feb. 17, 1986,0.]. L169/1 (1987) [hereinafter SEA]. For a 
brief discussion of the genesis and structure of the SEA, see Grabitz, EEA, in KOMMENTAR 
ZUM EWG-VERTRAG, at Nos. 1-6 (E. Grabitz ed. 1989). 
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Council of the European Communities (Council)4 to implement 
these objectives, and permits member states to adopt stricter stan-
dards than those of the Community in limited circumstances.5 
The Environmental Title further obliges the Community to in-
tegrate environmental policy into all other Community policies. 
In addition, article 100A requires a high level of environmental 
protection in all EEC harmonizing measures relating to the cre-
ation of the internal market by December 31, 1992. Article lOOA 
permits the Council to act by qualified majority, and member 
states may apply stricter national measures instead of the EEC 
environmental measures. 
This Article provides an overview of the EEC's new environ-
mental policy- and law-making powers under the EEC Treaty, 
and discusses the allocation of these powers between the Com-
munity and the member states. By way of necessary background, 
Part I of this Article briefly explains the institutions and legal 
instruments of the EEC, as well as the relationship between Com-
munity and member state law. Part II discusses the formulation 
and implementation of environmental policy by the Community 
prior to the SEA. Part III elaborates on the meaning and appli-
cation of articles 130r-130t and 100A, emphasizing the interplay 
of these provisions with each other and with other relevant pro-
visions of the EEC Treaty. Finally, Part IV examines the legal 
status of articles lOOA and 100B after December 31, 1992. This 
Article concludes that the Community should use its broad en-
vironmental powers wisely and extensively. In particular, the 
Community should lead the effort to prevent transboundary en-
vironmental problems in cooperation with Eastern European and 
less developed countries. 
1. THE INSTITUTIONS AND LEGISLATIVE PROCESS OF THE EEC 
A. The Legal Nature of the EEC Treaty 
Promoting economic activities, raising the standard of living, 
and establishing closer relations between member states have 
been among the goals of the EEC Treaty since its inception.6 The 
4 See Treaty establishing a Single Council and a Single Commission of the European 
Communities of April 8, 1965, 0.]. Ll52/2, 4-5 (1967) [hereinafter Merger Treaty]. 
5 Unless otherwise indicated, references in the text and the footnotes to treaty articles 
are to the EEC Treaty. 
6 EEC Treaty, supra note 1, at art. 2. 
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member states sought to achieve these goals with the creation of 
a common European market and the progressive harmonization 
of their economic policies.7 The EEC Treaty consequently trans-
fers limited sovereign legislative, executive, and judicial powers, 
including treaty powers, from the member states to the EEC 
institutions. The Community, therefore, is an intergovernmental 
organization that has legal personality and is subject to interna-
tional law.s In principle, international law no longer applies to 
intra-Community relations among member states because-as es-
tablished by the Court of Justice of the European Communities 
(Court of Justice)-the EEC Treaty established a legal order of 
its own.9 
B. The Community Institutions 
1. The European Parliament 
The European Parliament (Parliament) is not a traditional rep-
resentative body because its 518 representatives represent more 
than one people1o and lack legislative powers. II The Parliament 
acts principally as a supervisory body of the Commission of the 
European Communities (Commission)12 and an advisory body to 
7 /d. at art. 3. 
8 Case 41174, Van Duyn v. Home Office, [1974] E.C.R. 1337, 1351, 15 C.M.L.R. 1, 18 
(1974). 
9 Case 6/64, Costa v. ENEL, [1964] E.C.R. 585, 593, 3 C.M.L.R. 425,454 (1964). The 
Court of Justice of the European Economic Community (Court of Justice) held that 
by creating a Community of unlimited duration, having its own institutions, its 
own personality, its own legal capacity and capacity of representation on the 
international plane and, more particularly, real powers stemming from a limi-
tation of sovereignty or a transfer of powers from the states to the Community, 
the Member States have limited their sovereign rights, albeit within limited fields, 
and have thus created a body of law which binds their nationals and themselves. 
[d. See also Simma & Vedder, Art. 210, in KOMMENTAR ZUM EWG-VERTRAG, supra note 3, 
at No. 19. 
10 Decision 761787, Commission Decision of September 20, 1976, concerning the elec-
tion of the representatives of the Assembly [European Parliament] by direct and universal 
suffrage, OJ. L2781l (1976); V. HERMAN & J. LODGE, THE EUROPEAN PARLIAMENT AND 
THE EUROPEAN COMMUNITY 29-30 (1978). The members of the European Parliament 
(MEP's) are elected in the following ratio: France, the Federal Republic of Germany, Italy, 
and the United Kingdom each elect 81 MEP's; Spain 60; the Netherlands 25; Belgium, 
Greece, and Portugal 24; Denmark 16; Ireland 15; and Luxembourg 6. 
II See EEC Treaty, supra note 1, at arts. 137-144. 
12 See Merger Treaty, supra note 4, at 5-6. 
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the Council. The Parliament's most significant role rests in its 
power to shape the Community budget. 13 
The Council presents a draft budget to the Parliament, which 
can approve the budget by affirmative vote or inaction within 
forty-five days.14 With regard to expenditures required by the 
EEC Treaty or secondary Community law-that is, legislation 
enacted under the EEC Treaty-the Parliament may, acting by 
an absolute majority of votes, propose modifications to the Coun-
cil's draft budget. 15 The Council may accept, reject, or modify 
these proposed modifications without further input from the 
Parliament. 
With regard to other expenditures, a majority of the members 
of the Parliament may amend the Council's first draft budget 
within a maximum rate of increase. If the Council subsequently 
modifies the Parliament's amendments, the Parliament, acting by 
a majority of its members and three-fifths of the votes cast, may 
further amend the Council's second draft budget. 16 Parliament 
may then formally adopt the draft budget or, if acting by a 
majority of its members and two-thirds of the votes cast, reject 
the draft budget as a whole and request a new one. 17 
The SEA expanded the Parliament's advisory function in the 
legislative process in two areas, thereby establishing what is known 
as the cooperation procedure. First, measures relating to the 
establishment of the internal market are subject to the coopera-
tion procedure. Under this procedure, the Council adopts a com-
mon position based on a proposal from the Commission and after 
obtaining the opinion of the Parliament. The common position 
is communicated to the Parliament for a second reading in which 
the Parliament may amend or reject the common position by an 
absolute majority. If the Parliament rejects the Council's common 
position, the Council can act further only by unanimity. IS Second, 
13 For details, see P. KAPTEYN & P. VERLOREN VAN THEMAAT, INTRODUCTION TO THE 
LAW OF THE EUROPEAN COMMUNITIES 223-28 (L. Gormley 2d ed. 1989). 
14 P. MATHIjSEN, A GUIDE TO EUROPEAN COMMUNITY LAW 27 (5th ed. 1990). 
15 P. KAPTEYN & P. VERLOREN VAN THEMAAT, supra note 13, at 225. 
16 See EEC Treaty, supra note 1, at art. 203(9); Sopwith, Legal Aspects of the Community 
Budget, 17 COMMON MKT. L. REV. 315, 323 (1980). 
17 See EEC Treaty, supra note 1, at art. 203(8); Sopwith, supra note 16, at 323-24. 
18 EEC Treaty, supra note 1, at art. 149(2). The cooperation procedure applies to acts 
that are based on EEC Treaty articles 7, 49, 54(2), 56(2)(ii), 57 (with the exception of the 
second sentence of paragraph two thereof), 100A, 100B, 1I8a, 130e, and 130q(2). See 
also P. KAPTEYN & P. VERLOREN VAN THEMAAT, supra note 13, at 265. 
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the cooperation procedure also requires the Parliament's assent 
to the conclusion of accession or association agreements under 
articles 237 or 238 of the EEC Treaty.19 Thus, the influence of 
the Parliament over policy matters is not insignificant. Especially 
in light of the 1989 EEC parliamentary elections, which added 
thirty new members of Parliament from "Green" parties, envi-
ronmental advocacy is likely to gain force in Community politics. 
2. The Commission 
The Commission is the quasi-executive organ of the Commu-
nity.20 The seventeen Commissioners, chosen for their expertise, 
are independent, lacking bias in favor of any member state.21 The 
Commission represents and defends the interests of the Com-
munity vis-a-vis the member states and ensures the proper func-
tioning and development of the common market. This duty 
obliges the Commission to guarantee that the Community insti-
tutions and member states apply the EEC Treaty and secondary 
legislation, to issue recommendations and opinions, to exercise 
its powers of decision, for example, in the area of competition 
law,22 to exercise the powers conferred upon it by the Council,23 
to implement the budget, to publish an annual report on the 
activities of the Community, and to negotiate international agree-
ments. Furthermore, the Commission may initiate legislative pro-
posals in those areas in which the Council can not act indepen-
dently. 
3. The Council 
The Council is the most important legislative institution of the 
Community.24 In addition, the Council exercises executive powers 
to coordinate the economic policies of the member states. Council 
members espouse the interests of their respective member state 
19 See Vedder, Art. 237, in KOMMENTAR ZUM EWG-VERTRAG, supra note 3, at No. 22a; 
Vedder, Article 238, in KOMMENTAR ZUM EWG-VERTRAG, supra note 3, at 21a. 
20 See EEC Treaty, supra note I, at arts. 155-163. 
21 See P. MATHIJSEN, supra note 14, at 52-68. 
22 See, e.g., EEC Treaty, supra note I, at arts. 89(2) and 90(3) (regarding competition 
law). 
23 EEC Treaty, supra note I, at art. 145, para. 3. For example, the Council conferred 
such powers with respect to the common agricultural policy. 
24 See EEC Treaty, supra note I, at arts. 145-154. See generally Lauwaars, The European 
Council, 14 COMMON MKT. L. REV. 25 (1977). 
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and act on instructions from the home government.25 Temporary 
delegates to the EEC, Council members are usually those minis-
ters domestically in charge of the affairs under discussion in the 
Council. 
The Council does not have general regulatory powers. Its au-
thority to take legislative action is confined to the areas of attri-
buted powers under the EEC Treaty and, in most instances, arises 
with a Commission draft proposal. The Council may request such 
proposals, but the Commission has the discretion to decline. The 
EEC Treaty specifies when the Council must act by majority, 
qualified majority, or unanimity. Where Community action is 
needed but the EEC Treaty does not provide the necessary pow-
ers, the Council may act in reliance on article 235 of the EEC 
Treaty. 
Article 235 is an interstitial grant of power under the EEC 
Treaty.26 This article applies when the Council must act in order 
to attain an objective of the EEC Treaty, but lacks attributed 
powers. In these instances, the Council may, acting by unanimity, 
take the necessary measures based on a proposal from the Com-
mission and after consulting with the Parliament. The grant of 
power under article 235 does not amount to a codification of 
implied powers. Implied powers flow from existing powers that 
would be meaningless or impossible to apply without implied 
powers.27 Article 235 grants more than implied powers-because 
the Council has the explicit power to carry out an EEC Treaty 
objective-but grants less than new, attributed powers. Rather, 
article 235 enables the Council to fill the interstices of attributed 
powers under the EEC Treaty. 
4. The Court of Justice 
The Court of Justice ensures that Community institutions and 
member states observe and implement Community law.28 The 
.5 P. MATHIJSEN, supra note 14, at 34-52. 
'6 EEC Treaty, supra note I, at art. 235. See also P. MATHIJSEN, supra note 14, at 46; 
Schwartz, Article 235 and Law-Making Powers in the European Community, 27 INT'L & COMPo 
L.Q. 614, 616 (1978). 
27 P. MATHljSEN, supra note 14, at 46-47 . 
• 8 EEC Treaty, supra note I, at art. 164; Rules of Procedure of the European Court of 
justice of December 4, 1974, OJ. L350/1 (1974); L. BROWN & F. JACOBS, THE COURT OF 
JUSTICE OF THE EUROPEAN COMMUNITIES 3 (3d ed. 1989); Everling, The Member States of 
the European Community Before Their Court of Justice, 9 EUR. L. REV. 215, 216 (1984). 
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Court of Justice interprets the EEC Treaty and rules on the 
validity and meaning of secondary Community law,29 but does 
not review the compatibility of member state law and Community 
law.30 Assuming a law-making capacity, the Court of Justice sets 
out the law by establishing general legal principles such as the 
principles of equality, due diligence, and proportionality.31 The 
principles of Community law further ensure fundamental human 
rights. 32 The jurisdiction of the Court of Justice extends over the 
following legal actions.33 
a. Infringement Action 
The Court of Justice may entertain an action alleging a member 
state's failure to fulfill its obligations under primary or secondary 
Community law.34 This action may be brought by the Commission 
under article 169 of the EEC Treaty or by a member state under 
article 170. The Court of Justice issues a declaratory judgment 
with which the defendant member state is required to comply 
under article 171.35 If the judgment is ignored, however, the only 
sanctions available are further actions under articles 169 or 170 
alleging the defendant member state's failure to comply with 
article 171. 
b. Action for Annulment 
The Court of Justice has jurisdiction to review the legality of 
all regulations, directives, and decisions of the Council and the 
29 The thirteen judges of the Court of Justice are assisted by six advocates-general who 
act with complete impartiality and independence, and make-in open court-reasoned 
submissions on cases brought before the court. Judges and advocates-general are ap-
pointed for a period of six years by common accord of the member states. 
30 Case 227/82, Criminal Proceedings Against Leendert van Bennekom, [1983] E.C.R. 
3883,3899,43 C.M.L.R. 692, 711-12 (1983). 
31 For a detailed description of these three principles, see H. SCHERMERS & D. WAEL-
BROECK, JUDICIAL PROTECTION IN THE EUROPEAN COMMUNITIES 62-67, 69-72 (4th ed. 
1987). 
32 Human rights have consistently been upheld as principles of Community law by the 
Court of Justice since the case of Stauder v. City of Vim. Case 29/69, Stauder v. City of 
Uim, [1969] E.C.R. 419, 425, 9 C.M.L.R. 112, 119 (1969). 
33 For a detailed overview of the jurisdiction of the Court of Justice, see P. KAPTEYN & 
P. VERLOREN VAN THEMAAT, supra note 13, at 273-310. 
34 EEC Treaty, supra note 1, at arts. 169-170. See also D. WYATT & A. DASHWOOD, THE 
SUBSTANTIVE LAW OF THE EEC 74 (2d ed. 1987). 
35 EEC Treaty, supra note 1, at art. 171. 
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Commission.36 Member states, the Commission, or the Council 
may challenge the legality of these acts on the grounds of lack of 
competence, infringement of an essential procedural require-
ment, infringement of the EEC Treaty or any rule of law relating 
to its application, or misuse of authority. On the same grounds, 
natural or legal persons can bring an action with respect to a 
decision addressed to them-or, in special circumstances, with 
respect to other acts of an individual character such as directives. 
If the Court of Justice finds the action to be well grounded, it 
can declare the act to be void under article 174,37 and can require 
the issuing institution to take remedial measures under article 
176. Article 171 obliges the defendant institution to comply with 
the declaratory judgment. 
c. Action for Failure to Act 
Under article 175, the Court of Justice has jurisdiction to ad-
judge a Community institution's failure to act. 38 Member states 
and Community institutions may lodge an action with the Court 
of Justice alleging that the Councilor Commission infringes the 
EEC Treaty by its failure to act. Natural or legal persons may 
lodge an action alleging that a Community institution has failed 
to address a binding act to them. If the Court of Justice holds 
that the the institution's failure to act violates the EEC Treaty, 
article 176 requires that the institution take the necessary mea-
sures to comply with the judgment. 
d. Action for Damages with Respect to the Non-contractual Lia-
bility of the Community 
The Court of Justice has further jurisdiction to hear proceed-
ings under the second subparagraph of article 215.39 This article 
requires the Community to rectify, in accordance with the com-
mon principles of member state law, any damage its institutions 
or servants may have caused in the performance of their duties.40 
Grounds for liability include an unlawful act by a Community 
36 [d. at art. 173; Case 22170, Commission v. Council (In Re European Road Transport 
Agreement [ERTAJ), [1971) E.C.R. 263, 276, 10 C.M.L.R. 335, 356-57 (1971). 
37 EEC Treaty, supra note I, at art. 174. 
3B [d. at art. 175. See also D. WYATT & A. DASHWOOD, supra note 34, at 76. 
39 EEC Treaty, supra note I, at art. 178. See also D. WYATT & A. DASHWOOD, supra note 
34, at 76-77. 
40 EEC Treaty, supra note I, at art. 215 (second subparagraph). 
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institution, actual damages to the applicant, and a causal connec-
tion between the two.4l 
e. Disputes Between the EEC and its Civil Servants 
The Court of Justice has further jurisdiction under article 179 
to hear disputes between the Community and its civil servants. 
In these staff cases, the court's jurisdiction is subject to the limits 
and conditions of the staff regulations or the conditions of em-
ployment. 
f. Preliminary Ruling 
Under article 177, the Court of Justice has jurisdiction to hear 
questions on the validity and interpretation of Community law.42 
In order to ensure the uniform application of Community law in 
all member states, the Court of Justice may accept such questions 
from national courts and tribunals that depend on a preliminary 
ruling in order to properly resolve the case before them.43 Spe-
cifically, a request for a preliminary ruling is proper if it relates 
to a question of interpretation of the EEC Treaty, of the charter 
and by-laws of authorities established by an act of the Council, 
or of the validity and interpretation of acts of the Community 
institutions. The Court of Justice's ruling is termed preliminary 
because it does not become part of the decision of the local 
tribunal. Nonetheless, the national court or tribunal must apply 
the preliminary ruling to the case before it and issue a judgment 
that is consistent with the preliminary ruling. 44 
g. Court of First Instance 
The Court of Justice has appellate jurisdiction over questions 
of law arising from judgments of the Court of First Instance.45 
Pursuant to article 168a, the Community established the Court 
41 Case 4/69, Liitticke GmbH v. Commission, [1971] E.C.R. 325, 337 (1971); Case 51 
71, Aktien-Zuckerfabrik Sch6ppenstedt v. Council, [1971] E.C.R. 975, 984 (1971). 
42 EEC Treaty, supra note I, at art. 177; D. WYATT & A. DASHWOOD, supra note 34, at 
77-80. 
4' Courts or tribunals of member states whose decisions cannot be appealed under 
national law must request an interpretive ruling from the Court of Justice. 
44 D. WYATT & A. DASHWOOD, supra note 34, at 78. 
45 For a detailed account of the Court of First Instance and its jurisdiction, see Kennedy, 
The Essential Minimum: The Establishment of the Court of First Instance, 14 EUR. L. REV. 7 
(1989); Millett, The New European Court of First Instance, 38 INT'L & COMPo L.Q. 811 (1989). 
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of First Instance to reduce the increasingly numerous and lengthy 
proceedings before the Court of Justice.46 The jurisdiction of the 
Court of First Instance covers four types of actions: staff cases; 
complaints by undertakings or associations thereof challenging 
acts that relate to levies, production controls, pricing practices, 
and agreements and concentrations under articles 50, and 57 
through 66 of the Treaty establishing the European Coal and 
Steel Community (ECSC Treaty);47 complaints by natural or legal 
persons against Community institutions relating to the imple-
mentation of the competition rules that apply to undertakings 
under the EEC Treaty; and finally, damage claims by natural or 
legal persons alleging damages arising from acts or failure to act 
in the three preceding categories. 
C. Community Legal Acts 
A distinguishing feature of the EEC Treaty's legal regime is 
the power of the Council and, to a lesser extent, of the Commis-
sion to achieve the objectives of the EEC Treaty by enacting new 
legislation.48 Article 189 provides that the Council and the Com-
mission shall "make regulations, issue directives, take decisions, 
make recommendations, or deliver opinions."49 Regulations, di-
rectives, and decisions are binding; recommendations and opin-
ions are non-binding acts. The following sections introduce each 
of these legal instruments and their legal effect. 
1. Regulations 
A regulation has general application: it is binding in its entirety 
and directly applicable in all member states-thus, law in every 
sense of the word. 50 A regulation is binding in its entirety because 
it imposes on member states the obligation to implement each 
46 EEC Treaty, supra note I, at art. 168a; Decision 88/591, Council Decision of October 
24, 1988, establishing a Court of First Instance of the European Communities, OJ. C215/ 
I (1989). Seventy-nine cases were brought before the Court of Justice in 1970, as opposed 
to 385 in 1989. 
47 ECSC Treaty, supra note I, at arts. 50, 57-66; L. BROWN & F. JACOBS, supra note 28, 
at 65. 
48 D. WYATT & A. DASHWOOD, supra note 34, at 38. 
49 EEC Treaty, supra note I, at art. 189. See also P. KAPTEYN & P. VERLOREN VAN 
THEMAAT, supra note 13, at 188-89. 
50 EEC Treaty, supra note I, at art. 189. See also D. WYATT & A. DASHWOOD, supra note 
34, at 38-41; P. MATHljSEN, supra note 14, at 112-14. 
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one of its provisions. To be directly applicable means that the 
regulation does not need to be transformed into national law by 
the legislative institutions of the member states. The regulation 
has precedence over anterior and posterior national law and 
binds the member states as well as their citizens and national 
authorities. A regulation also has direct effect by granting citizens 
individual rights that all national authorities must uphold against 
other individuals and member states.51 
2. Directives 
Directives are addressed to member states and oblige them to 
achieve specific results.52 Directives are not directly applicable 
because they require national implementation, but they can have 
direct effect. Direct effect exists if a member state fails to imple-
ment the directive in due time or in the correct manner,53 and 
its provisions are "unconditional and sufficiently clear and pre-
cise."54 In these cases, individual litigants may thus rely on a 
directive in all courts of the state and as against all authorities, 
whether acting in their private or public law capacities. 55 
3. Decisions 
A decision is binding in its entirety and may be addressed to 
member states as well as private parties. 56 Decisions are akin to 
administrative acts because they normally implement other Com-
munity rules. A decision addressed to a member state may pro-
duce direct effect under the same conditions that apply to direc-
tives. 
5' Case 94177, Zerbone S.n.c v. Italian Finance Administration, [1978] E.C.R. 99, 115-
16 (1978); Case 93171, Leonesio v. Italian Ministry of Agriculture and Forestry, [1972] 
E.C.R. 287, 293, 295-96, 12 C.M.L.R. 343, 352, 354 (1972). 
52 EEC Treaty, supra note 1, at art. 189. See also D. WYATT & A. DASHWOOD, supra note 
34, at 114. 
63 Case 152/84, Marshall v. Southampton and South-West Hampshire Area Health 
Authority, [1986] E.C.R. 723, 748,45 C.M.L.R. 688, 710-11 (1986); Case 103/88, Costanzo 
v. Citra di Milano, [1989] E.C.R. 1839, _, 59 C.M.L.R. 239, 258 (1989). 
54 Case 9170, Grad v. Finanzamt Traunstein, [1970] E.C.R. 825, 838, 10 C.M.L.R. 1, 
25 (1970). But see Case 44/84, Hurd v. Jones, [1986] E.C.R. 29, 83, 46 C.M.L.R. I, 46 
(1986); Case 41174, Van Duyn v. Home Office, [1974] E.C.R. 1337, 1348, 15 C.M.L.R. 1, 
15-16 (1974). Direct effect exists only if the national judicial authorities, as opposed to 
administrative authorities, have the duty to implement the directive. 
5' See D. WYATT & A. DASHWOOD, supra note 34, at 44-45. 
56 See EEC Treaty, supra note 1, at art. 189; D. WYATT & A. DASHWOOD, supra note 34, 
at 41-47; P. MATHIjSEN. supra note 14, at 115. 
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4. Recommendations and Opinions 
Recommendations and opinions may be addressed to member 
states, enterprises, and individualsY These acts are non-binding 
and are not subject to review by the Court of Justice. Neverthe-
less, the authority of Community institutions often imbues rec-
ommendations and opinions with significant political force. 
5. Enforcement and Sanctions 
Member states that violate Community law are not subject to 
sanctions under the EEC Treaty. They are merely subject to legal 
actions brought by other member states or the Commission under 
articles 169 and 170 for infringing the EEC Treaty.58 Individuals 
and enterprises that violate Community law, however, may be 
subject to fines and periodic penalty payments. 59 Such pecuniary 
obligations may be enforced according to the rules of civil pro-
cedure of the respective member states.60 
D. The Interplay of Community and Member State Law 
Since the 1964 Costa v. ENEL case,61 the Court of Justice has 
consistently held that Community law has precedence over na-
tional law. In Costa, the Court of Justice reasoned that "[t]he 
executive force of Community law cannot vary from one State to 
another in deference to subsequent domestic laws, without jeop-
ardizing the attainment of the objectives of the Treaty . . . and 
giving rise to . . . discrimination. "62 All national law, including 
constitutional law, that conflicts with provisions of the EEC Treaty 
or directly applicable secondary law is inapplicable.63 National 
courts must protect the rights that Community law confers upon 
individuals, and must set aside all national law that conflicts with 
57 EEC Treaty, supra note 1, at art. 189; P. MATHIJSEN, supra note 14, at 115. 
58 See supra text accompanying notes 34-41. 
59 See, e.g., EEC Treaty, supra note 1, at art. 87(2)(a) (violation of competition rules). 
These obligations are imposed either by directive or regulation. 
60 [d. at art. 192. 
61 Case 6/64, Costa v. ENEL, [1964] E.C.R. 585, 593, 3 C.M.L.R. 425,454 (1964). 
62 [d. at 594, 3 C.M.L.R. at 455. 
63 See Case 106177, Italian Finance Administration v. Simmenthal (Simmenthal I), [1978] 
E.C.R. 629, 643, 23 C.M.L.R. 263, 282-83 (1978); Case 11170, Internationale HandeIs-
gesellschaft v. Einfuhr-und Vorratsstelle fur Getreide und FuttermitteI, [1970] E.C.R. 
1125, 1134, 11 C.M.L.R. 255, 283 (1970). 
1991] NEW POWERS UNDER THE SEA 261 
Community law.64 Further, all authorities of the member states 
are bound by the opinions of the Court of Justice. 
II. ENVIRONMENTAL POWERS PRIOR TO THE SEA 
A. Historical Background 
Prior to 1987, the EEC Treaty contained no mention of envi-
ronmental protection. The stated Community objectives con-
tained in the Preamble and articles 2 and 3 did not pertain to 
environmental issues. In 1987, the SEA supplemented the EEC 
Treaty with explicit environmental law- and policy-making pow-
ers. The Community, nevertheless, had passed environmental 
legislation for well over a decade prior to the SEA.65 
Historically, this apparent disregard for the principle of attri-
buted powers was usually justified because article 2 defines the 
harmonious development of economic activities in the Commu-
nity as one of the objectives of the Community. This language 
was interpreted to suggest at least partial authority for a common 
environmental policy because economic development could not 
be achieved without appropriate regulation of corresponding en-
vironmental pollution and nuisances.66 Thus, the Community was 
not a priori precluded from formulating and enacting a common 
environmental policy. 
1. The Four Environmental Action Programs 
The 1972 Paris Summit Conference of the Heads of State or 
Government of the Member States issued the first official man-
date for Community environmental action. The member states 
unanimously requested the Community institutions to draft an 
environmental action program.67 Since then, the Council and the 
Council members as representatives of their governments have 
64 Case 106177, [1978] E.C.R. at 644,23 C.M.L.R. at 283-84. 
65 Between 1973 and 1987, the Community passed over 150 environmental legislative 
acts. 
66 See E. GRABITZ & C. SASSE, COMPETENCE OF THE EUROPEAN COMMUNITIES FOR ENVI-
RONMENTAL POLICY 24 (1977); F. BEHRENS, RECHTSGRUNDLAGEN DER UMWELTPOLITIK DER 
EUROPAISCHEN GEMEINSCHAFTEN 74 (1976). 
67 See BULL. EUR. COM. 10/1972, at 9,20. 
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issued four environmental action programs, all of which are still 
in force. 68 
Environmental action programs are policy statements of the 
Community and the member states and take the form of working 
papers that oblige Community institutions to internally coordi-
nate their environmental policies.69 Environmental action pro-
grams can not serve as the legal basis for legislation by Commu-
nity institutions because they have no legal effect under article 
189 and do not attribute power to the Community. Instead, ar-
ticles 100 and 235 served as the legal basis for most environmental 
legislation and for judicial implementation of the action pro-
grams.70 
The Community initially formulated its environmental policy 
in the First Environmental Action Program in 1973.71 EEC en-
vironmental policy aims at regulating economic expansion so as 
to provide the best living conditions for the European population, 
and to reconcile expansion with the imperative need to preserve 
the environment.72 Four years later, the Second Environmental 
Action Program stressed the so-called main areas,73 and in 1983, 
68 Resolution of the Council of the European Communities and of the Representatives 
of the Governments of the Member States meeting within the Council of 19 October 1987 
on the continuation and implementation of a European Community policy and action 
programme on the environment (1987-1992), 0.]. C32811 (1987) [hereinafter Fourth 
Environmental Action Program]. 
69 Cf H. IpSEN, EUROPAISCHES GEMEINSCHAFTSRECHT No. 22/30 (1972). 
70 Glaesner, Die Einheitliche Europiiische Akte, 21 EUROPA RECHT 119, 141 (1986). In 
addition, articles 7, 42, 43(2), 74, 75, 84(2), 92, 113, 117, and 213 of the EEC Treaty 
served as the legal bases for special purposes. Sometimes legislation was unduly based on 
the EEC Treaty as a whole, without invoking a specific treaty article. 
71 Declaration of the Council of the European Communities and of the Representatives 
of the Governments of the Member States meeting in the Council of 22 November 1973 
on the program of action of the European Communities on the environment (1973-
1977), 0.]. C 11211 (1973) [hereinafter First Environmental Action Program]. The First 
Environmental Action Program defines the term environment and the EEC's new envi-
ronmental policy. 
72 Id. at 5. The First Environmental Action Program sets forth three types of action 
for implementing environmental policy: the reduction and prevention of pollution and 
nuisances; the improvement of the environment and quality of life; and the participation 
in international organizations dealing with environmental issues. 
H Resolution of the Council of the European Communities and of the Representatives 
of the Governments of the Member States meeting within the Council of 17 May 1977 
on the continuation and implementation of a European Community policy and action 
program on the environment (1977-1981), 0.]. C13911 (1977) [hereinafter Second En-
vironmental Action Program]. The Second Environmental Action Program stresses the 
reduction of pollution and nuisances; the non-damaging use and rational management 
of land, the environment, and natural resources; and the general protection and improve-
ment of the environment. 
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the Third Environmental Action Program added prevention as 
an imperative policy consideration.74 Accordingly, economic and 
social development should neither create nor exacerbate environ-
mental problems. Environmental policy should thus reflect an 
understanding that natural resources constitute both the basis 
and limit of economic and social development. 75 The Fourth 
Environmental Action Program, issued in 1987, stresses the need 
to adopt high standards of environmental protection and quality 
requirements. 76 Most importantly, the Fourth Environmental Ac-
tion Program integrates environmental policy into all other Com-
munity policies. 
2. Judicial Recognition of Environmental Policy 
Since 1985, the Court of Justice has officially included environ-
mental policy as one of the Community's objectives.77 For exam-
ple, in Commission v. Denmark (Danish Bottle case),78 the Court of 
Justice held that environmental protection was a fundamental 
Community objective for purposes of exemptions from article 
30.79 Thus, national legislation that results in obstacles to trade is 
nevertheless compatible with article 30 so long as the Community 
has not already regulated the same activity, and the national 
legislation is purely environmental in purpose, is applied evenly 
to imported and domestic products alike, and is necessary to 
satisfy imperative requirements such as environmental protec-
tion. 
74 Resolution of the Council of the European Communities and of the Representatives 
of the Governments of the Member States meeting within the Council of 7 February 1983 
on the continuation and implementation of a European Community policy and action 
programme on the environment (1982-1986), 0.]. C4611 (1983) [hereinafter Third En-
vironmental Action Program]. 
75 Id. at 8-12. 
76 Fourth Environmental Action Program, supra note 68, at 40. A high level of envi-
ronmental protection is regarded as a critical factor for the future economic success of 
the Community. The Fourth Environmental Action Program recognizes that environ-
mental protection may stimulate economic growth and create jobs. Id. at 14. 
77 See Case 302/86, Commission v. Denmark (In Re Disposable Beer Cans), [1988] 
E.C.R. 4607, 4630, 54 C.M.L.R. 619, 630 (1988); Case 240/83, Procureur de la Republique 
v. Association de defense des bnlleurs d'huiles usa gees (ADBHU), [1985] E.C.R. 531, 549 
(1985). 
78 Case 302/86, [1988] E.C.R. at 4630,54 C.M.L.R. at 630-31. 
79 See EEC Treaty, supra note 1, at art. 30. Article 30 prohibits quantitative restrictions 
on imports and measures having an equivalent effect between member states. 
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B. The Relevance of the Environmental Action Programs and 
Pre-1987 Legislation After the SEA 
The adoption of the SEA in 1987 did not invalidate the existing 
legal framework that had emerged through fifteen years of co-
operation between the Community and the member states. The 
four environmental action programs, as well as the' numerous 
legislative enactments in the years preceding the SEA, formed 
the basis of environmental law as well as the hermeneutic back-
ground of the new environmental provisions of the EEC Treaty.8o 
III. ENVIRONMENTAL POWERS AFTER THE SEA 
The drafters of the SEA were aware of the potential friction 
between free trade and environmental protection in the Com-
munity. The anticipated economic growth associated with the 
establishment of the internal market by December 31, 1992 may 
well cause new environmental problems. For example, the mar-
ginal increase in electricity consumption associated with antici-
pated economic growth of 4.5-7 percent will increase-assuming 
today's level of technology-emissions of sulphur dioxide by 8-
9 percent and emissions of nitrogen oxides by 12-14 percent by 
the year 2010. Implementation of the internal market further 
implies the removal of border checks, the harmonization of tech-
nical standards and regulations, the reduction of national market 
entry barriers, and the opening up of public procurement con-
tracts to foreign bidders. These measures will likely impair en-
vironmental quality because many of the national regulations that 
are to be abolished currently protect the environment.81 Thus, 
the SEA amended the EEC Treaty not only by adding environ-
mental powers under Title VII, but also by subjecting the creation 
80 Grabitz & Zacker, Die neuen Umweltkompetenzen der EWe, 8 NEUE ZEITSCHRIIT FUR 
VERWALTUNGSRECHT 297, 298 (1989) [hereinafter Neue Umweltkompetenzenl. 
81 For example, it is expected that the removal of border checks controlling the 
movement of hazardous waste would lead to the free export of such waste. Furthermore, 
if environmentally compatible technical and product standards were removed, member 
states would be able to export their substandard products to the whole Community. Lastly, 
if fiscal incentives and disincentives for certain environmental behavior were harmonized 
and thus became less available, externalizing the costs of environmental protection in this 
manner would lower the cost of energy for the consumer, thereby stimulating pollution-
intensive energy use. 
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of the internal market under article 100A to high environmental 
protection standards.82 
A. The Environmental Title: Articles 130r-130t 
Title VII, the Environmental Title, endows the Community 
with legal authority for environmental policy and legislation un-
der the EEC Treaty. The Community's power to carry out envi-
ronmental policy is now guaranteed as one of its attributed pow-
ers. Articles 130r-130t enumerate the Community's 
environmental policy objectives, the basic means of implementing 
these objectives, and the specific powers of the various Commu-
nity institutions. Additionally, articles 130r-130t establish the 
principle of parallel competence of member states and the Com-
munity in the environmental field. 
1. Objectives and Scope of Application 
The specific objectives enumerated in article 130r(l) are com-
prehensive and far-reaching. They are clearly limited, however, 
because the objectives stated in article 130r( 1) are exhaustive, not 
merely examples of permissible objectives.83 The Community's 
82 In addition, the SEA supplemented the EEC Treaty with article liSa regarding the 
improvement of the work environment. SEA, supra note 3, at art. 21. 
83 EEC Treaty, supra note I, at art. 130r. Article 130r provides: 
I Action by the Community relating to the environment shall have the following 
objectives: 
-to preserve, protect and improve the quality of the environment, 
-to contribute towards protecting human health, 
-to ensure a prudent and rational utilisation of natural resources. 
2 Action by the Community relating to the environment shall be based on the 
principles that preventive action should be taken, that environmental damage 
should as a priority be rectified at source, and that the polluter should pay. 
Environmental protection requirements shall be a component of the Commu-
nity's other policies. 
3 In preparing its action relating to the environment, the Community shall take 
account of: 
-available scientific and technical data, 
---environmental conditions in the various regions of the Community, 
-the potential benefits and costs of action or lack of action, 
-the economic and social development of the Community as a whole and the 
balanced development of its regions. 
4 The Community shall take action relating to the environment to the extent to 
which the objectives referred to in paragraph I can be attained better at Com-
munity level than at the level of the individual Member States. Without prejudice 
to certain measures of a Community nature, the Member States shall finance 
and implement the other measures. 
5 Within their respective spheres of competence, the Community and the Mem-
ber States shall co-operate with third countries and with the relevant international 
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common environmental policy is further not restricted to the 
borders of the Community because the EEC Treaty contains 
language to the effect of "environmental policy of the Commu-
nity," not "environmental policy in the Community." In addition, 
environmental policy is not restricted to the natural environment 
and thus extends to artificially created human environments.84 
2. Guiding Principles and Decision-Making Criteria 
Pursuant to article 130r(2), the Community's environmental 
policy must reflect three guiding principles. Environmental policy 
should be preventive, should force the polluter to pay for envi-
ronmental costs, and should attempt to rectify environmental 
damage at its source. These principles cannot always be clearly 
distinguished from each other because they are partly interre-
lated.85 According to the prevention principle, the Community 
should always try to avoid environmental nuisances instead of 
ameliorating their effects. This principle also requires that the 
environmental impact of projects be considered as early as pos-
sible in all planning and decision-making processes.86 Rectifica-
tion of environmental damage at source complements prevention. 
Accordingly, where environmental damage can not be prevented 
altogether, it must be held to a minimum and must be kept from 
proliferating. 
The polluter-pays principle regulates the allocation of costs 
associated with environmental protection.87 In principle, polluters 
bear the total costs of preventing, eliminating, and compensating 
for environmental damage. The imposition of costs should en-
courage polluters, especially corporations, to reduce pollution 
organisations. The arrangements for Community co-operation may be the subject 
of agreements between the Community and the third parties concerned, which 
shall be negotiated and concluded in accordance with Article 228. 
The previous paragraph shall be without prejudice to Member States' com-
petence to negotiate in international bodies and to conclude international agree-
ments. 
84 Neue Umweltkompetenzen, supra note 80, at 299. 
85 Id. at 279, 299. 
86 Id. at 299. 
87 In order to clarify and enforce the polluter-pays principle, the Council issued Rec-
ommendation 75/436, Council recommendation of 3 March 1975 regarding cost allocation 
and action by public authorities on environmental matters, OJ. Ll94/1 (1975). Common 
liability regulations do not yet exist but the Commission has issued a proposal for a 
directive on civil liability for damages caused by waste. Commission proposal for a Council 
Directive on civil liability for damage caused by waste, COM(89) 282 final, OJ. C25113 
(1989). 
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and to develop cleaner products and technologies, thus facilitat-
ing a more rational use of environmental resources.88 In practice, 
financial incentives or environmental fees, rather than rigidly 
enforced environmental regulations, often prove to be more ef-
ficient and economically feasible means of environmental protec-
tion.89 
Article 130r(3) requires Community institutions to base envi-
ronmental measures on the following four criteria. The Com-
munity must consider available scientific and technical data, re-
gional environmental conditions in the EEC, cost-benefit analyses 
of the problem to be remedied before and after intervention, 
and the economic and social development of the whole Com-
munity and the balanced development of its regions. 90 Along with 
the three aforementioned principles, these four criteria are the 
standards according to which the Community must formulate its 
environmental policy. 
3. Powers and Limits of Article 130s 
Article 130s expressly grants the Community the power to issue 
environmentallegislation.91 The scope of this legislative power is 
defined by the environmental policy objectives set forth in article 
130r(1), and further by article 130r(5), which restricts the Com-
munity to action in its sphere of authority. 
Upon a proposal from the Commission, and after consultation 
with the Parliament and the Economic and Social Committee 
(ECOSOC), the Council may decide what environmental action 
the Community shall take.92 The Council, the Parliament, and 
the ECOSOC may ask the Commission to issue proposals, but it 
is within the Commission's discretion to grant these requests. 
88 See Vandermeersch, The Single European Act and the Environmental Policy of the European 
Economic Community, 12 EUR. L. REV. 407, 415-17 (1987). 
89 See generally Grabitz & Zacker, Scope for Action by the EC Member States for the Improve-
ment of Environmental Protection Under EEC Law: The Example of Environmental Taxes and 
Subsidies, 26 COMMON MKT. L. REV. 423 (1989) [hereinafter Environmental Taxes and Sub-
sidies]. 
90 For more details, see Vandermeersch, supra note 88, at 419. 
91 EEC Treaty, supra note 1, at art. 130s. Article 130s provides: 
The Council, acting unanimously on a proposal from the Commission and 
after consulting the European Parliament and the Economic and Social Com-
mittee, shall decide what action is to be taken by the Community. 
The Council shall, under the conditions laid down in the preceding subpara-
graph, define those matters on which decisions are to be taken by a qualified 
majority. 
92 I d. at art.. 130s, para. 1. 
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Generally, article 130s requires the Council to act by unanimity. 
The unanimous voting requirement reflects the fear of various 
member states that the Community's environmental policy will 
affect national industries and create barriers to intra-Community 
trade.93 This apprehension is partly attributable to the heated 
discussions concerning the emission-free automobile in the 
months preceding the drafting of the SEA.94 Thus, the Com-
munity's basic environmental powers currently depend on the 
reconciliation of diverse national interests in a unanimous Council 
vote. 
Under the second subparagraph of article. 130s, the Council 
may unanimously decide to act in certain areas by qualified ma-
jority rather than by unanimity. The Council may adopt qualified 
majority voting as the future voting procedure in broad, specified 
areas of environmental policy, as well as in individual cases. Qual-
ified majority voting under the second subparagraph of article 
130s is a dynamic legislative procedure and is likely to be invoked 
as the member states develop trust in the Community's environ-
mental policy. Irrespective of voting procedures, however, the 
exercise of the Council's new environmental powers is subject to 
the following three significant restrictions.95 
a. Assigning Tasks Between the Community and Member States 
The Community may only act with respect to environmental 
issues to the extent that it is in a better position than member 
states to attain the objectives of article 130r(l).96 Member states 
share legislative power with the Community in this field because 
article 130r(4), like articles 130r-130t in general, defines Com-
munity power, but does not preempt member states from taking 
legislative action regarding the environment. Whether the Com-
munity is indeed better suited to take environmental action de-
pends on the following factors. The Council must base its unan-
imous decisions, inter alia, on the principles and decision-making 
criteria of article 130r(2) and (3), ecological conditions, and the 
availability of economic and technical resources. Typically, the 
Community is in a better position to address transboundary pol-
93 J. DE RuYT, L'AcTE UNIQUE EUROPEEN 217 (2d ed. 1989). 
94 Ehlermann, Die Einheitliche Europaische Akte: Die Reform tier Organe, 3 INTEGRATION 
101, 103 (1986) [hereinafter Reform der Organej. 
95 See Neue Umweltkompetenzen, supra note 80, at 299-300. 
96 EEC Treaty, supra note 1, at art. 130r(4). 
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lution problems, such as air pollution and the control and deposit 
of radioactive waste. Member states usually retain jurisdiction 
over clearly defined, regional environmental problems, for ex-
ample, the pollution of smaller lakes, or land-use planning. 
b. More Stringent Member State Measures 
A member state may maintain or introduce measures more 
stringent than the Community measures adopted in common 
under article 130s.97 The member state measures must be com-
patible with all EEC Treaty provisions. Thus, a member state can 
not use article 130t to avoid its duties under Community law. In 
particular, a member state may not adopt environmentally moti-
vated product standards that, in effect, protect the national in-
dustry by discriminating against imported goods or creating trade 
barriers in violation of articles 30 and 36.98 Member states can 
legitimize more stringent measures under article 130t only if the 
Community passed the original measures under article 130s,99 
and article 130t is only available as an exemption to article 130s.100 
c. National Energy Policy 
It follows from the First Declaration of the Conference of the 
Representatives of the Governments of the Member States in 
reference to article 130r, that the energy policy of individual 
member states has priority over the environmental policy of the 
Community. 101 The scope of this political compromise remains 
undefined because energy policy has not yet been invoked as a 
reason for a member state's deviation from Community environ-
mental policy. Future application of the energy policy exception 
may define the scope of the exemption. 
97 EEC Treaty, supra note I, at art. 130t. Article 130t provides: 
The protective measures adopted in common pursuant to Article 130S shall 
not prevent any Member State from maintaining or introducing more stringent 
protective measures compatible with this Treaty. 
98 See Grabitz, Art. 130t, in KOMMENTAR ZUM EWG-VERTRAG, supra note 3, at Nos. 7 
and S. 
99 Article 130t is not applicable where the Community institutions acted under articles 
99, 100, 100A(I) or IISa(2) of the EEC Treaty. 
100 Articles 100A(4) and IISa(3) only apply to provisions passed under articles 100A(l) 
and IISa(2), respectively. 
iOl See First Declaration of the Conference of the Representatives of the Governments 
of the Member States, OJ. Ll69/25 (19S7); Nicolaysen, Umweltschutz im Europaischen 
Gemeinschaftsrecht, in UMWELTSCHUTZ 1M RECHT 197, 206 (W. Thieme ed. 19S5). 
270 BOSTON COLLEGE INTERNATIONAL & COMPARATIVE LAW REVIEW [Vol. XIV, No.2 
4. International Cooperation 
The Community and the member states may pursue their own 
environmental policies in cooperation with third countries and 
international organizations. lo2 International environmental co-
operation has long been considered a priority: the First Environ-
mental Action Program already stressed international environ-
mental cooperation, especially with the Organization for 
Economic Cooperation and Development (OECD), the Council 
of Europe, the United Nations Educational, Scientific and Cul-
tural Organization (UNESCO), and the United Nations Environ-
ment Programme (UNEP).lo3 Member states retain their sover-
eign autonomy to conduct policy in the area of international 
cooperation-that is, those activities that are pursued neither as 
the result nor with the aim of entering into a treaty.104 
The Community has treaty power in the area of environmental 
policy under subparagraph one of article 130r(5). Under subpar-
agraph two of article 130r(5), however, member states retain their 
original treaty power. A narrow reading of article 130r(5) could 
suggest that member states may subject themselves to treaty ob-
ligations that are inconsistent with those already assumed by the 
Community.lo5 This interpretation would mean that member 
states are not bound by the Community's existing treaty obliga-
tions, and would contradict the principles announced in the ERTA 
case. 106 
The Conference of the Representatives of the Governments of 
the Member States resolved this ambiguity in favor of the ERTA 
principles when it declared that they are not affected by subpar-
agraph two of article 130r(5). This Conference statement means 
that, in the field of environmental policy, member states relin-
102 EEC Treaty, supra note I, at art. 130r(5). 
103 First Environmental Action Program, supra note 71, at 47-48. 
104 A recent example of cooperation is the ministerial declaration of the Helsinki 
Commission of February 15, 1988. Ministers representing both EC member states-
Denmark and the Federal Republic of Germany-and non-member nations-Finland, 
Poland, Sweden, the former German Democratic Republic, and the Soviet Union-signed 
a declaration to reduce, with modern technology, the most dangerous toxic pollutants in 
the Baltic Sea at their point of origin. 
105 Glaesner, supra note 70, at 141. 
106 Case 22170, Commission v. Council (ERTA), [1971] E.C.R. 263,263, 10 C.M.L.R. 
335,335 (1971) (member states no longer have the right to undertake obligations with 
third countries if the obligations would affect provisions adopted by the Community while 
implementing an objective of the EEC Treaty). 
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quish their treaty power in two situations. First, member states 
surrender treaty power with respect to subject matters over which 
the Community exercises its internal legislative power. Second, 
member states surrender treaty power in areas where the Com-
munity has concluded international agreements necessary to 
achieve an objective of article 130r(l), and has simultaneously 
issued implementing legislation. 107 
5. Interplay of Environmental Policy and Other Community 
Policies 
Environmental policy is currently the most prominent Com-
munity policy. According to article 130r(2), environmental policy 
is a component of all other Community policies, reflecting the 
view that the preservation and protection of the environment 
should form the context for all other policy decisions. The objec-
tives, guiding principles, and decision-making criteria of article 
130r(l)-(3) should guide the formulation, adoption, and inter-
pretation of any Community acts, particularly those regarding 
the internal market. Any exercise of Community power must 
conform to the ubiquitous requirement of high standards of en-
vironmental protection. 108 Environmental policy and protection 
is thus the only Community objective that currently must be 
observed without exception in the exercise of Community powers. 
B. Article lOOA 
Article 100A is the fundamental legal instrument of the Com-
munity for harmonizing member state law in order to achieve 
the envisioned internal market by the end of 1992.109 Article 
107 Neue Umweltkompetenzen, supra note SO, at 303. 
108 [d. at 300. 
109 EEC Treaty, supra note I, at art. IOOA. Article IOOA provides: 
1 By way of derogation from Article 100 and save where otherwise provided in 
this Treaty, the following provisions shall apply for the achievement of the 
objectives set out in Article SA. The Council shall, acting by a qualified majority 
on a proposal from the Commission in co-operation with the European Parlia-
ment and after consulting the Economic and Social Committee, adopt the mea-
sures for the approximation of the provisions laid down by law, regulation or 
administrative action in Member States which have as their object the establish-
ment and functioning of the internal market. 
2 Paragraph 1 shall not apply to fiscal provisions, to those relating to the free 
movement of persons nor to those relating to the rights and interests of employed 
persons. 
3 The Commission, in its proposals envisaged in paragraph 1 concerning health, 
safety, environmental protection and consumer protection, will take as a base a 
high level of protection. 
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lOOA provides for the harmonization of member state law relat-
ing to the free movement of goods, people, services, and capi-
ta1. 110 Similar to the procedures under article 130s, the Council 
can only act based on a proposal of the Commission, in cooper-
ation with the Parliament, and after consultation with the 
ECOSOC.lll The Council, however, may act under article 100A 
by qualified majority as a matter of course. 
1. Applicability of Article 100A 
The status of articles 100A and 130s is co-equal: neither com-
mands priority per se. ll2 The question of which article provides 
the appropriate legal basis for environmental measures depends 
on the objective relationship of such measures to either complet-
ing the internal market or protecting the environment. ll3 Product 
4 If, after the adoption of a harmonisation measure by the Council acting by a 
qualified majority, a Member State deems it necessary to apply national provisions 
on grounds of major needs referred to in Article 36, or relating to protection of 
the environment or the working environment, it shall notify the Commission of 
these provisions. 
The Commission shall confirm the provisions involved after having verified 
that they are not a means of arbitrary discrimination or a disguised restriction 
on trade between Member States. 
By way of derogation from the procedure laid down in Articles 169 and 170, 
the Commission or any Member State may bring the matter directly before the 
Court of Justice if it considers that another Member State is making improper 
use of the powers provided for in this Article. 
5 The harmonisation measures referred to above shall, in appropriate cases, 
include a safeguard clause authorising the Member States to take, for one or 
more of the non-economic reasons referred to in Article 36, provisional measures 
subject to a Community control procedure. 
lID Id. at art. 100A(2). 
III The cooperative legislative procedure that applies to article 100A is the following. 
The Commission drafts a proposal, which the Council may unanimously amend. The 
Council forwards the draft to the Parliament for a first reading and adopts by qualified 
majority vote the so-called common position in consideration of the Commission proposal 
and the opinion of the Parliament. If the common position does not incorporate the 
Parliament's amendments, the Council must submit the common position for a second 
reading to the Parliament which can either approve, amend, or reject it. In case of a 
rejection, the Council can act further on the proposal only by unanimity. EEC Treaty, 
supra note 1, at art. 149(1)-(2). See also Schweitzer, Art. 149, in KOMMENTAR ZUM EWG-
VERTRAG, supra note 3, at Nos. 6-9. 
112 Neue Umweltkompetenzen, supra note 80, at 300. Contra Lietzmann, Einheitliche Euro-
paische Akte und Umweltschutz: Die Neuen Umweltbestimmungen im EWG-Vertrag, in EURO-
PAISCHES UMWELTRECHT UNO EUROPAISCHE UMWELTPOLITIK 163, 178-79 (H. Rengeling 
ed. 1988). 
113 Neue Umweltkompetenzen, supra note 80, at 301. See also Kramer, Einheitliche Europaische 
Akte und Umweltschutz: Uberlegungen zu einigen neuen Bestimmungen im Gemeinschaftsrecht, in 
EUROPAISCHES UMWELTRECHT UNO EUROPAISCHE UMWELTPOLITIK, supra note 112, at 137, 
158-59. 
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standards that can create trade barriers-for example, a prohib-
ition of the use of chlorofluorocarbons in spray cans-directly 
relate to the functioning of the internal market and should be 
based on article 100A.I14 Conversely, industrial plant and pro-
duction standards, such as titanium dioxide emission limits, po-
tentially distort competition both within the individual member 
states concerned, and within the Community as a whole. They 
do not, however, influence trade or competition outside the Com-
munity, and thus should be based either on article 130s or article 
100.115 Measures that would not have a direct impact on trade or 
competition in the member states or the Community should be 
based on article 130s. These measures would include all general 
environmental programs, measures for the protection of flora 
and fauna that are of no importance to trade, and regional and 
national environmental planning. 1l6 Articles 100 and 100A only 
apply if a measure has a direct impact on the common or internal 
market, respectively. Without this requirement, these two articles 
could always be employed in light of the ubiquitous indirect 
effects of environmental measures on trade and competition. ll7 
2. High Level of Protection 
The legislative authority of article 100A enables the Commu-
nity to harmonize and thereby displace national environmental 
law. The Community has eliminated national measures, for ex-
ample, with respect to the lead content of petroPl8 and the per-
114 Measures that the Council may adopt under article 100A(I) include directives, 
regulations, and decisions. The Council's preferred legislative format is the directive, 
especially in light of the declaration by the Conference of the Representatives of the 
Governments of the Member States that "the Commission shall give precedence to the 
use of the instrument of the directive if harmonization involves the amendment of 
legislative provisions in one or more Member States." Declaration on Article 100A of the 
EEC Treaty, OJ. Ll69/24 (1987). 
115 EEC Treaty, supra note 1, at art. 100. Article 100 is relevant where an objective 
relationship exists between the purpose of the contemplated regulation and the comple-
tion of the common market, where environmental considerations play only a secondary 
role, and where no specialized norms exist. For a discussion of the difference between 
the common market and the internal market, see generally Zacker, Binnenmarkt und 
Gemeinsamer Markt-Zwei Begriffe desselben Inhalts?, 35 RECHT DER INTERNATIONALEN WIRT-
SCHArr 489 (1989). 
116 Neue Umweltkompetenzen, supra note 80, at 300-01. 
117 Id. at 302. 
118 See, e.g., Directive 87/416, Council Directive of 21 July 1987 amending Directive 85/ 
210/EEC on the approximation of the laws of the Member States concerning the lead 
content of petrol, OJ. L225/33 (1987); Directive 85/210, Council Directive of 20 March 
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missible sound levels and exhaust systems of motor vehicles."9 
In light of this new Community power, member states ensured 
the continued protection of their national environment by in-
cluding article lOOA(3) in the EEC Treaty. Article lOOA(3) obliges 
the Commission to adopt a high standard of environmental pro-
tection in its proposals to the Council. This provision combines 
environmental and economic policy and exemplifies-as required 
in article 130r(2)-how environmental policy can be incorporated 
into all other Community policies. 
At a minimum, the high standard of protection under article 
lOOA(3) must be consistent with the requirements of article 
130r(l)-(2).120 It is unclear, however, whether article lOOA(3) 
requires state-of-the-art protection. The language of articles 
lOOA(3) and 130r(2) neither requires nor implies state-of-the-art 
standards. Article 8c, in effect, allows the Commission's proposals 
under article 1 OOA(3) to require relatively low levels of protection 
where warranted by the otherwise arduous burden of bringing 
the less developed economies of certain member states into com-
pliance with the internal market. 121 Furthermore, it is unlikely 
that the qualified majority necessary under article lOOA would 
adopt proposals requiring state-of-the-art protection. In essence, 
the level of protection that the Commission reasonably can pro-
pose will be limited by the anticipated economic and political 
feasability of its proposals. 122 
3. "Opting Out:" Application of National Law After Adoption 
of Community Harmonizing Measures 
Article lOOA(4) permits member states to opt out, that is, to 
apply stricter environmental measures in an area harmonized by 
1985 on the approximation of the laws of the Member States concerning the lead content 
of petrol, OJ. L96/25 (1985). 
119 See, e.g., Directive 87/354, Council Directive of 25 June 1987 amending certain 
directives on the approximation of the laws of the Member States relating to industrial 
products with respect to the distinctive numbers and letters indicating the Member States, 
OJ. Ll92/43 (1987); Directive 73/350, Commission Directive of 7 November 1973 adapt-
ing to technical progress the Council Directive of 6 February 1970 on the approximation 
of the laws of the Member States relating to the permissible sound level and the exhaust 
system of motor vehicles, 0.]. L321133 (1973). 
120 MS'lIIer, Binnenmarkt und Umweltschutz, 42 EUROPA-ARCHIV 497, 503 (1987). 
121 EEC Treaty, supra note 1, at art. 8c. 
122 See Langeheine, Art. lOOA, in KOMMENTAR ZUM EWG-VERTRAG, supra note 3, at No. 
55. 
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Community legislation. 123 If the Council has acted pursuant to 
article I OOA( I), the Community can not require member states 
to lower their standards. For political reasons, replacing unan-
imity with qualified majority voting made the opting-out proce-
dure a necessity.124 It is uncertain, however, whether opting out 
is available only when the Council has acted by a qualified ma-
jority, or when it ac.ted by unanimity as well. 
a. Who Can Opt Out? 
The availability of opting :out raises the question of whether a 
member state that voted for a harmonizing measure retains the 
right to opt out of that same measure. While the language of 
article I OOA( 4) suggests that opting out is possible only after the 
Council acted by a qualified majorityl25-implying that only mem-
ber states who voted against the harmonizing measure may opt 
out-the spirit and aim of article lOOA render this textual inter-
pretation unconvincing. A more plausible theory holds that a 
member state may always opt out and that opting out is, there-
fore, available regardless of the outcome of the Council vote.126 
If this were not true, member states would rarely vote for Com-
munity measures that are less stringent than their own, but mor.e 
stringent than prior Community standards. In effect, member 
states would vote against environmental measures that raise the 
level of protection in the Community simply to preserve their 
right to apply stricter national me.asures. 127 Because this dynamic 
would undermine the goal of achieving a high level of environ-
mental protection Community wide, all member states must be 
able to opt out under article lOOA(4), regardless of their vote 
cast. 
123 Id. at No. 69. 
124 Reform der Organe, supra note 94, at 104. 
125 Ehlermann, The Internal Market Following the Single European Act, 24 COMMON MKT. 
L. REV. 361, 391 (1987); Jaque, L'Acte Unique Europeen, 22 REVUE TRIMESTRIELLE DE DROIT 
EUROPEEN 575, 600 (1986); Kramer, supra note 113, at 155; Langeheine, supra note 122, 
at No. 58. 
126 Gulmann, The Single European Act-Some Remarks from a Danish Perspective, 24 COM-
MON MKT. L. REV. 31, 37-38 (1987); Hailbronner, Der "nationale Alleingang" im Gemein-
schaftsrecht am Beispiel der Abgasstandards fur Pkw, 16 EUROPAlSCHE GRUNDRECHTE ZEIT-
SCHRIIT 101, 117 (l989). 
127 Montag, Umweltschutz, Freier Warenverkehr und Einheitliche Europiiische Akte, 33 RECHT 
DER INTERNATIONALEN WIRTSCHAIT 935,942 (1987). 
276 BOSTON COLLEGE INTERNATIONAL & COMPARATIVE LAW REVIEW [Vol. XIV, No.2 
b. Grounds for Opting Out 
Grounds for opting out are the major needs set out in article 
36128 or the protection of the environment or working environ-
ment. In the context of environmental protection, the require-
ment of a major need demands that national measures must have 
stricter standards than the Community measures they 
supersede. 129 Stricter national measures may not, however, con-
stitute means of arbitrary discrimination or disguised restrictions 
on trade between member states. In addition, stricter national 
measures do not apply unless and until approved by the Com-
mission. 130 
c. May Member States Apply New Stricter Measures? 
Divergent views exist with respect to the meaning of "apply" 
in article 100A(4). After the Council has adopted harmonizing 
measures, the question arises as to whether member states may 
merely maintain higher protection standards, or whether they 
may introduce new ones. The latter interpretation reflects the 
policy that member states should be able to adapt to unforesee-
able changes relating to environmental protection. l3l 
A sound textual interpretation, however, suggests that member 
states are only permitted to apply already existing national mea-
sures. The meaning of "apply" in English, and its French and 
German equivalents in the EEC Treaty, is clear: apply means to 
put to practical use, not to create something new. "Apply" in 
article 100A(4) can be distinguished from provisions in article 
130t, which expressly grant member states the power to "maintain 
or introduce" more stringent protective measures. 132 Thus, the 
drafters of the SEA clearly distinguished "apply" from "maintain 
or introduce," the former prescribing a more limited power than 
the latter. 
128 EEC Treaty, supra note 1, at art. 36. The grounds for exemptions under article 36 
are "public morality, public policy or public security; the protection of health and life of 
humans, animals or plants; the protection of national treasures possessing artistic, historic 
or archaeological value; or the protection of industrial and commercial property." Id. 
129 See Langeheine, supra note 122, at No. 69. 
130 Id. at No. 83. 
131 DE RUYT, supra note 93, at 171; Gulmann, supra note 126, at 37-38; M~ller, supra 
note 120, at 503-04; Pernice, Kompetenzordnung und Handlungsbefugnisse der Europiiischen 
Gemeinschaft auf dem Gebiet des Umwelt- und Technikrechts, 22 DIE VERWALTUNG 1,9 (1989). 
132 Neue Umweltkompetenzen, supra note 80, at 300; Kramer, supra note 113, at 155; 
Langeheine, supra note 122, at No. 65. 
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Furthermore, article 100A was drafted to accelerate and inten-
sify the establishment of the internal market. 133 Article 100A 
complements article 100, which itself already prohibits member 
state action after a directive has been passed. It is unlikely then, 
that article 100A would expand the ability of member states to 
take unilateral action. National measures passed after Community 
harmonization under article 100A(4) would be contrary-in spirit 
as well as effect-to the creation of the internal market. 
IV. ApPLICABILITY OF ARTICLE 100A AFTER DECEMBER 31, 1992 
Article 100A provides for harmonization of member state law 
in order to achieve the internal market by December 31, 1992, 
as required by article SA. Article SA merely reflects the political 
will of the member states to establish the internal market by that 
date,134 and will not automatically repeal article 100A on January 
1, 1993.135 Thus, article 100A will remain in force after the com-
pletion of the internal market. 
After December 31, 1992, the Council will have the choice of 
applying either article 100A or 1 OOB, 136 but article 100B is un-
likely to playa significant role in the area of environmental law. 
Article 100B allows the Council to inventory member state law 
that falls under article 100A and has not yet been harmonized 
during 1992, and to declare it equivalent to the law of other 
member states. 137 The requirements of articles 100A(3) and 
130r(2) that all Community policies reflect a high standard of 
environmental protection, as well as the opting out procedure 
under article 100A(4), also apply to article 100B. Thus, only those 
member state measures exhibiting a high level of environmental 
133 Zacker, supra note 115, at 490. 
134 See Declaration on Article 8A of the EEC Treaty, OJ. Ll69/24 (1987). 
135 Cf Grabitz, Art. 8A, in KOMMENTAR ZUM EWG-VERTRAG, supra note 3, at No.5. 
136 See Langeheine, supra note 122, at No. 10. 
137 EEC Treaty, supra note 1, at art. 100B. Article 100B provides: 
1 During 1992, the Commission shall, together with each Member State, draw 
up an inventory of national laws, regulations and administrative provisions which 
fall under Article 100A and which have not been harmonised pursuant to that 
Article. 
The Council, acting in accordance with the provisions of Article 100A, may 
decide that the provisions in force in a Member State must be recognized as 
being equivalent to those applied by another Member State. 
2 The provisions of Article 100A(4) shall apply by analogy. 
3 The Commission shall draw up the inventory referred to in the first sub-
paragraph of paragraph 1 and shall submit appropriate proposals in good time 
to allow the Council to act before the end of 1992. 
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protection could be declared equivalent, which makes it unlikely 
that article lOOB will be applied in environmental law.138 
CONCLUSION 
Establishment of the internal market is often viewed-rather 
pessimistically-as jeopardizing preexisting environmental pro-
tection regimes in the member states. This view apparently as-
sumes that economic development and environmental protection 
are mutually exclusive. Environmental protection, however, 
should be considered a positive force and necessary condition for 
the further economic development of the Community. Admit-
tedly, environmental protection requires expenditures that can 
slow down economic development. At the same time, however, 
high environmental quality can act as an economic stimulus by 
attracting tourists and capital. In addition, countries are likely to 
recognize quickly that high environmental protection standards 
in development, production, sale of equipment, and management 
systems represent competitive advantages and considerable prof-
its. Thus, in the near future, it is unlikely that economic devel-
opment will occur at the expense of environmental protection, 
especially in light of the mandate that article lOOA imposes on 
the Community institutions, and the ability of member states to 
opt out of less stringent Community standards. 
As amended by the SEA, the EEC Treaty grants Community 
institutions broad law- and policy-making powers in the environ-
mental field. The Community will hopefully use these powers 
extensively, both inside and outside the Community. The EEC is 
in a unique position to help set the agenda for increased inter-
national cooperation-especially with the emerging East Euro-
pean democracies-to solve the increasing number of transboun-
dary environmental problems. To this end, Community 
environmental standards can and should serve as a model for 
responsible management of natural and human resources. 
138 Cf C. HEY & J. jAHNS-BOHM, OKOLOGIE UND FREIER BINNENMARKT 47 (1989). 
